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The American Bar Association Recommends 
Resolution Passed at Los Angeles, July 18 


“WHEREAS, adequate examination of the character and record of 
migrant attorneys seeking admission in one state on the basis of practice in 
another is fundamental in maintaining proper moral standards of admission 
to the bar, and 


“WHEREAS, The National Conference of Bar Examiners has estab- 
lished a service by which a thorough investigation of such attorneys is made, 

“NOW, THEREFORE, BE IT RESOLVED: That the American Bar 
Association approve the plan of character examination used by The National 
Conference of Bar Examiners to investigate the character and record of 
migrant attorneys applying for admission to various states on a comity basis 
and recommends the use of this investigation service by the several states.” 
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A Statement from the Chairman 


By JOHN H. RIORDAN, of California 
Chairman of The National Conference of Bar Examiners 


There is no subject of greater importance in connection with the ad- 
ministration of justice in this country than the matter of the training and 
character of those who, either as lawyers or judges, now or will hereafter, 
actually engage in the administration of justice. There is no greater instru- 
mentality through which proper standards of training and tests of fitness 
for those seeking admission to the bar can be secured than an organization 
of those officially charged with this duty. Such is The National Conference 
of Bar Examiners. 


While the American Bar Association may from time to time submit 
recommendations, and the Association of American Law Schools may occa- 
sionally make su¢@¢estions with respect to matters of legal education and bar 
admissions, after all, it is only the bar examiners of the several states who 
possess any official authority to act in the premises. But standing separately 
and apart, the bar examiners of the forty-eight states can do, and in the past 
have done, little in a nation-wide way for the establishment and maintenance 
of high standards for those seeking admission to the profession of the law; 
joined together in a national organization such as this, they immediately 
thereby acquire, and have demonstrated, potency and effectiveness. 


So it is that The National Conference of Bar Examiners, during its rather 
brief existence of but four years, has proven a most effective instrument in 
improving standards of legal education, as well as the technique of bar 
examinations and character investigation. This has been accomplished in 
a number of ways, viz.: (1) bringing the representatives of the various state 
boards together in an annual meeting for the personal interchange of ideas 
and experience; (2) having noted legal educators and experts in the matter 
of bar examination technique address these meetings; (3) conducting round 
table discussions and clinical sessions participated in by all examiners present ; 
and (4) publication and wide distribution of the monthly magazine The Bar 
Examiner, containing instructive articles and information supplied by legal 
educators and bar examiners throughout the country. It is significant that 
in no other period of the juristic history of this country has there been such 
notable progress in the enactment of adequate standards of legal and pre-legal 
education than that occurring during the last four years. 


Notwithstanding its proven usefulness and accomplishments, the Con- 
ference at the threshold of this, its fifth year, faces the most critical period in 
its existence. This is due solely to lack of adequate income. If the majority 
of the state boards which have not already done so will immediately join the 
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faithful minority of those boards which are now availing themselves of the 
splendid facilities of this Conference for investigating and reporting upon 
immigrant attorneys as and when they apply for admission, and pay the 
comparatively minor charge therefor, the continuance of this organization 
will be insured. 


As Chairman of this Conference, I therefore appeal to all state board 
representatives and to all my brother examiners, individually and _ collec- 
tively (where they have not already done so), to communicate their accep- 
tance of the character investigation service which our organization so 
efficiently and reasonably provides. 


Delaware, Washington, Nevada, Oklahoma, Texas, Minnesota, Missouri, 
Alabama, Utah, and California are already availing themselves of this service. 


Speaking as a member of the California Committee of Bar Examiners, 
the first state board to adopt this plan, I can personally testify to the effici- 
ency, thoroughness, and highly satisfactory investigations and _ reports 
furnished with respect to foreign attorney-applicants by this Conference. 
Heretofore, depending on self-serving and self-flattering statements of the 
applicants, supplemented by gratuitous inquiries, we were able at most to 
obtain but a superficial picture of an applicant’s background, especially where 
he came from some distance and had reason to draw the curtain on his past. 
Since availing ourselves of the Conference’s facilities, it is surprising what we 
have discovered with respect to the character of many migrant attorney- 
applicants, which might otherwise have remained hidden. 


The adoption of this plan generally by the examiners of the several 
states, therefore, will have many beneficent results. It will provide each 
state with the means of obtaining a thorough character investigation of all 
foreign attorneys seeking admission therein; it will constitute the Conference 
a central information bureau with respect to migrant attorneys; it will assure 
the continued existence of this Conference, and its ability to gratuitously 
furnish its members the various other services which it has so admirably 
supplied in the past. 





On August 29, 1935, the Board of Commissioners of the Utah State Bar 
adopted the following resolution: 


“RESOLVED, That the Utah State Bar adopt the character investi- 
gation service of The National Conference of Bar Examiners in connec- 
tion with the application for admission to the bar of attorneys from other 
states.” 


The Board of Commissioners of the Alabama State Bar adopted the 
character plan on July 6. 
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Fifth Annual Meeting of the Conference 


The fifth annual meeting of The National Conference of Bar Examiners, 
held in Los Angeles on July 16, 1935, was better attended than any former 
meeting and demonstrated the continued growth and usefulness of the organ- 
ization. Dean Pound was introduced by Chairman Megan with an eloquent 
eulogy on his part in the development of the science of jurisprudence in the 
United States and his contributions to the legal education field. Dean 
Pound’s stimulating paper is reproduced in this issue of The Bar Examiner. 
He was followed by Mr. Charles H. English, chairman of the Pennsylvania 
Board, who spoke very interestingly on “Impressions of Ten Years,” and by 
a discussion by Professor C. C. Crawford of the University of Southern 
California on “The Technique of the Written Examination,” from the point 
of view of an expert in the field of education. 


Following the report of the Secretary, Mr. Will Shafroth, the resolution 
given below, and introduced by Mr. Stanley T. Wallbank of Colorado, was 
adopted : 


“RESOLVED, That The National Conference of Bar Examiners 
recommends that written bar examinations include questions on legal 
ethics, and further that where oral examinations are given, they include 
a thorough oral examination of the applicant by the Committee on Char- 
acter and Fitness, or other like agency, touching his knowledge and 
appreciation of, and his adherence to, the ethical principles that should 
govern his professional conduct.” 


The nominating committee, consisting of Mr. Alexander Armstrong of 
Maryland, Governor John M. Slaton of Georgia and Mr. Thomas McCabe of 
Minnesota, presented the names of John H. Riordan of San Francisco for 
Chairman and Will Shafroth of Chicago for Secretary-Treasurer, and these 
nominees were elected. 


The evening session on the same day was arranged by the California 
Committee of Bar Examiners and was exceedingly practical in its nature, 
being an exposition of the manner in which the bar examinations are con- 
ducted in California. The following papers were given: “Preparation and 
Selection of Questions,” by Mr. Ivan A. Schwab; “Conducting the Examina- 
tion, Marking and Review,” by Mr. John H. Riordan; “Bar Examination 
Research in California,” by Mr. James E. Brenner; and “Cooperation with 
Law Schools and the Supreme Court,” by Mr. Alfred L. Bartlett. 


From all points of view the meeting was the most successful which has 
been held. 
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Utah and North Carolina Raise 
Admission Requirements 


On July 13 the Utah Supreme Court approved the rules submitted by 
the Board of Commissioners of the Utah State Bar for raising the standards 
of both general education and legal training. The new rules provide that 
beginning July 1, 1936, all general applicants must have had one year of 
college education or its equivalent prior to the commencement of the study 
of law. Beginning July 1, 1937, two years are required, and an examination 
given by the University of Utah will test the equivalent for those applicants 
who have not actually completed the two years’ work in a college. Effective 
immediately the legal education qualifications are either graduation from a 
law school approved by the American Bar Association or four years’ study 
in such a school and a passing of three-fourths of the courses required for 
graduation, or else proof that the applicant has “diligently studied law out- 
side of a law school, or partly in and partly outside a law school, for at least 
four years.” As in California, the attorney-applicant shall be required, in 
the discretion of the Board, to take an attorneys’ examination. The fees for 
foreign attorney applicants are $50 and for general applicants, $25. 


Action in North Carolina was taken on August 5 when the Council of 
the North Carolina State Bar, one of the newer incorporated bars, promul- 
gated rules materially increasing the requirements for admission in that state. 
These rules provide that all applicants for the bar examination, beginning in 
August, 1938, must have a standard four-year high school education or its 
equivalent and that those applying in August, 1940, and thereafter, must 
have completed, before beginning the study of law, half the academic work 
required for graduation in a standard college. Applicants taking the bar 
examination in August, 1938, or thereafter, must have studied law for three 
years, as against the present requirement of two years. This study must 
have been conducted either in an approved law school or under the supervision 
of a member of the bar who has been a licensed practitioner in North Caro- 
lina for five years. Three schools in the state are rated as approved, the 
University of North Carolina, Duke University and Wake Forest College. 
Others may be accredited from time to time. 


As a result of the action taken in Utah and North Carolina, there are now 
twenty-eight states, comprising within their borders two thirds of the lawyers 
of this country, which have adopted rules requiring of substantially all their 
applicants, either presently or prospectively, two years of college education or 
its equivalent for admission to the bar. North Carolina is the third of the 
southern states to adopt this two-year college rule, Alabama and Virginia 
having done so last year. 
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The Bar Examination in Retrospect 
and Prospect 


By RoscoE PouND* 
Dean of the Law School of Harvard University 


It is said that a Governor of the Bank of England once had occasion to 
address a Y. M. C. A. He began in this fashion: “Young gentlemen, the 
subject of my address is, ‘Honesty is the best policy.” I can say this to you 
with assurance because I have tried both.” I can make some claim to speak 
on bar examinations from a long experience. For six years I was a bar 
examiner. For thirty-six years I have been a teacher of law and have ex- 
amined large numbers of law students each year. I have studied carefully 
and at close range the methods and conduct of bar examinations in five states, 
three western and two eastern, and since 1916 I have tried to acquaint myself 
so far as one can at long range, with the general features of these examina- 
tions in every part of the common-law world. Also for nineteen years I have 
studied carefully, repeatedly and in detail the examinations given in the 
faculty of which I have been Dean. 


I came to the bar in October, 1890, just about at the low water mark of 
admission throughout the land. Those were the days when, as a prevailing 
rule, each court had its own roll of attorneys and counselors and provided for 
scrutiny of the qualifications of applicants in its own way. * * * 


Probably my examination was an example of what the old time oral 
examination by a committee could be at its best. But by 1890 few committees 
cared to take much trouble. The members of the committees came to them 
with no previous thought of the questions they were to ask and went on the 
recollection of their reading of the elementary books a long time in the past. 
A new system of admission upon examination by a central board or com- 
mission, appointed by the highest court of the state, was already springing 
up and was gradually to become the prevailing one. For a time, each juris- 
diction went its own way, as each court had gone its own way in the earlier 
period. Gradually uniform standards and uniform methods have been grow- 
ing up. Next to the central examination under the superintendence of the 
highest court of the state, the establishment of this Conference is the most 
important step forward in the movement upward from the decadent system 
of the last quarter of the nineteenth century. It is a characteristic feature of 
an era of co-operation in all lines of activity. Diversity of local conditions will 
still call for much diversity of practice among the states. But uniform 


*An address delivered at the fifth annual meeting of The National Conference of 
Bar Examiners, July 16, 1935. 
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standards, uniformly administered, are more and more a necessity if the 
profession is to be what it must be in an economically unified land. 


I have said something from personal experience of what bar examinations 
were in the Consulship of Plancus. Let us now look more in detail at what 
they have been and what they are and then at what they may be, viewed from 
the standpoint of past history and present problems. 


At the outset it should be noted that the task of the examiner was far 
easier a generation ago than it is now. Applicants trained in offices and 
those trained in the text book law schools of that time had read the same 
books and were expected to have mastered them in the same way. There 
were universally recognized standard text books of reasonable compass on 
the different branches of the law, and examiner and examinee were on com- 
mon ground. It was assumed, and the assumption rested on well settled 
current practice of the courts, that in general a decision of an ultimate 
appellate tribunal anywhere in the United States was an authority every- 
where. Text writers fostered that assumption by finding and dogmatically 
formulating a rule for everywhere out of decisions anywhere. The analytical 
critique of decisions, begun by Langdell in 1870, had not extended far till 
after 1900. In 1873 Bigelow’s Overruled Cases regularly cites judicial over- 
rulings of standard texts. A decade later a practitioner could demand of 
the highest court of his state whether there was a statute making Parsons 
on Contracts and Washburn on Real Property books of authority. 


Thus the bar examiners of the fore part of the new era of central exami- 
nations by a permanent body were in a position to conduct excellent tests. 
Unhappily, a number of circumstances operated to make them fall far short 
of their possibilities. One such circumstance was the decadence of text 
books. In the last quarter of the nineteenth century law books came to be 
mere indexes to the reports or digests, arranged in analytical rather than 
alphabetical order and joining the paragraph fragments by “and” and “but” 
and “however” and “nevertheless,” but otherwise containing little that was 
not in the head notes of the reports. Another circumstance was the holding 
over of loose methods from the old local examinations. Often the examiners 
expected no more than had been expected of them when they were admitted, 
and this held back development of the central examination in more than one 
jurisdiction. A third untoward circumstance was lack of time on the part of 
boards composed of busy practitioners to do the work thoroughly, and of 
experience where, as frequently happened, the personnel of boards was con- 
stantly changed in a custom of rapid rotation. Not the least, however, was a 
cult of local law which for a time had a serious effect upon the bar examina- 
tions in many states and must be spoken of more fully in another connection. 


Questions based upon text books seemed to set a simple task to the 
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examiner. I remember when I first served on a board of examiners, the 
chairman was greatly impressed by a candidate who seemed to know every 
definition in Blackstone in the very words of the text. The rest of us were 
less impressed. So the candidate was sent for. A definition was asked for 
at random: “What is an incorporeal hereditament?” At once the answer 
came, “Something issuing from the realty.” “Yes,” said one of the examiners, 
“now give us an example.” “A tree,” was the answer. It was some time 
before examiners lost their faith in definitions. 


Another type of question, of which I find many examples in my collection 
of bar examination questions of a generation ago, presupposes that the appli- 
cant has read and committed the introductory observations of some text 
writer in some one particular book. Thus in a set of questions put in 1907, 
I find this: “What is the place of the law of torts in a system of juris- 
prudence?” I have taught jurisprudence now for thirty-six years. But I 
should want to think a long time before trying to answer that question. The 
other day I found the answer in the first two paragraphs of Chapter I of 
Cooley on Torts. Yet if the examiner had asked, “What does Judge Cooley 
consider to be the place of the law of torts in a system of jurisprudence,” a 
student who had read thoroughly and understandingly the parts of the book 
which deal with the questions that come before the courts might with good 
reason have neglected the perfunctory juristic discussion on the first two 
pages. 

Another type of question of that time assumes that the over simplified 
dogmatic statement of some elementary text writer on some difficult and 
much disputed point has universal currency and validity and may be called 
for from students, no matter what treatise they may have read. For example, 
a set of questions put in 1903 contains this one: “What is consideration in 
the law of contracts?” No careful writer on the law of contracts has ever 
been able to answer that with assurance. One can do no more in a simple 
answer than state what some text or teacher says it is; or today, one could 
say what the Restatement says it is, subject to correction by the courts. * * * 


How thoroughly this system was adapted to play into the hands of 
crammers at the expense of the really well trained is brought out by two 
more questions of about the same time. One reads: “What laws govern 
the validity of contracts?” The expected answer was a short dogmatic 
proposition from Clark on Contracts. But the careful student of conflict 
of laws knows of three distinct rules, each with authority behind it, and 
could not answer in the time the examiners were allowing him. Another 
reads: “What are the results of an equitable conversion and when does 
it take effect?” I was told in 1907 by the examiners who put this question 
that they took for their standard answer a dogmatic statement in ten lines 
in Eaton’s Equity. But there are a multitude of difficult problems which 
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that dogmatic statement ignores. Moreover, the statement is based upon a 
doctrinal fiction which, even then, critical students of equity were rejecting. 
Such questions tended to exclude the better trained or to hold them back 
till they had learned where to go for their answers. 


Somewhat later, as bar examiners, following the practice of law schools, 
began to examine on the basis of reported decisions rather than on the text 
books, the unhappy features which had developed under the text book exami- 
nation continued for some time. It was assumed that the first type of ques- 
tion, based on Blackstone, e. g., ““What is a debt of record, a debt on simple 
contract, a debt on a specialty?” could give the form and furnish a model 
for the answer, to a question taken from the reports. Thus in one of the 
larger states of the land this question was put in 1915: “What is necessary 
to constitute a valid contract for future marriage, and how may it be proved?” 
On inquiry I was told where this question came from. It was based on a 
discussion of the evidence in a case in the state reports in which the facts 
were interesting and the opinion was very readable. But no legal proposi- 
tion was involved in the court’s consideration of whether such a contract 
had been proved. 


A worse feature of the examination on the reports was manifest for a 
long time in the working out of hypothetical questions. It not infrequently 
happened that a superficial reading of the case did not bring out some crucial 
fact affecting the result. In more than one question of that time Hamlet 
was leit out. There was constant danger of examining for the head note and 
so for dicta and thus bringing into trouble the careful, thoroughly trained 
student, who applied his reason and his knowledge of law to the facts as 
given. * * * 

Today the better bar examinations have got far beyond this sort of thing. 
But the difficulty of giving a satisfactory examination has greatly increased. 
It was easy to set questions and grade papers in the days of definitions 
and maxims and authoritative phrases. It is hard to frame hypothetical 
questions based on the cases in the reports unless and until one has had 
much experience. It is hard, without much experience, to grade the answers 
to such questions, especially where rules or settled practice require it to be 
done on a percentage basis, appropriate to the examination on definitions 
and maxims and formulas. Much of the spirit of the older examination still 
persists. An even greater source of difficulty is to be found in the different 
types of preparation which must be taken into account. When everyone 
read Blackstone and Kent and a few recognized standard treatises, there was 
a uniform standard for all applicants. It was not much different when some 
“read” in offices and some studied in schools when the schools were con- 
ducted on the old apprentice system and required reading of the same 
books which were read in the office. When later some came from offices 
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where the preceptor’s function was exercised perfunctorily or not at all, some 
from text book schools and some from case book schools, it was well nigh 
impossible to find a common ground and examinations, on the whole, were 
adapted only to the student who crammed definitions and maxims and 
formulas. The task became easier as almost all candidates came to be trained 
in schools of the type which got to be well fixed in the United States from 
1900 to, say, 1920. It is becoming hard again as experiments of all sorts 
are introducing variant curricula and diverse methods of instruction and 
study. 

Under simpler conditions, the oral examination by or before the judge 
in open court or the oral examination before a committee of the bar could 
be very searching and, if well conducted, and, perhaps, till it degenerated into 
a perfunctory ceremony, could discover those who were well fitted and sift 
out those who were not, at least to the extent of setting off those who had 
read their books thoroughly and intelligently from those who had not. We 
have to pay some price for the advantages of a central board of permanent 
examiners. That system has done great things for admission to the bar. 
sut wherever the time of the examiners is limited and the number of appli- 
cants is large, effective oral examination becomes impracticable. Not the 
least of our problems is involved in the very nature of the written examina- 
tion. 

Another difficulty in the bar examination of today has grown out of an 
exaggerated belief in the importance of local law which comes to us from 
pioneer conditions and dies hard. Faith in a local law took a strong hold 
upon the imagination of American lawyers in the latter part of the nineteenth 
century. In more than one state they took pride in anomalies of local 
legislation and local judicial decision as having intrinsic value. Law was 
the formulated will of the state and each state ought to have and formulate 
its own will. Bar examinations have reflected and some still more or less 
reflect this frame of mind in the profession. Moreover, these anomalies lend 
themselves well to the absolute type of question so dear to the examiner’s 
heart. Usually they have to do with details. They admit of simple questions 
to which there is but one answer and so grading is easy. But for the most 
part these anomalies are short lived. Massachusetts, one of the most tena- 
cious of the states in holding to the decisions of its past, has given up two 
notable ones in the twenty-five years in which I have lived there. 


Still another difficulty arises from the constant pressure brought to bear 
upon teachers and examiners alike to make provision for and examine upon 
special subjects, which it is urged, “the lawyer ought to know.” It would be 
well if the lawyer could know everything. But he can’t. Stevenson says 
that the difference between Homer and an ordinary poet is that Homer 
knew what to leave out. This problem of what to leave out confronts the 
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makers of curricula and the examiners persistently and perennially. If one 
yields to it, he can seldom make any adequate place for the new subject. 
I remember some thirty years ago a great lawyer felt strongly and with much 
reason that lawyers should know something of the other great system of law 
which divides the world with our common law. He urged this eloquently 
and so impressed the bar examiners in one state that at their next examination 
they put these questions: “What is the Corpus Juris?” “.dbout what is the 
date of the Institutes of Justinian?” Another examiner, moved by another 
plea for broad general culture of lawyers, and feeling that this could be pro- 
moted by suitable examinations, asked what the candidates knew of the cave 
man. We may suspect they got some weird answers. The student is apt to 
follow scripture and answer an examiner according to his folly. 


When I began teaching, in an era of railroad accident and industrial 
accident litigation, pressure was insistent that we must teach medical juris- 
prudence. Questions out of Taylor and Witthans and Becker began to appear 
in the bar examination papers. But before those who took those examina- 
tions could have done anything with the information sought for, safety appli- 
ance acts and workmen’s compensation laws had made the subject obsolete 
except for a few specialists. Today we are urged to include economics and 
the social sciences generally and business organization and business methods. 
There is, or has been lately, pressure from law publishers to teach and 
examine on the classification and arrangement of the American Digest system 
and the encyclopedias of law, called by the specious name of legal bibliog- 
raphy or legal research. The other day it was argued to me with much 
warmth that I was doing the law and law students a great wrong by not 
setting up special courses of instruction in the late NRA. Undoubtedly the 
lawyer is well advised to study economics and the social sciences. But 
candidates who come from college, as most are coming to do today, will 
have done so, and requirements of preliminary training will take care of this 
matter much better than the bar examiners who can spare so little time for 
them. No doubt also the candidate should know how to use the lawyer’s 
tools. But I see the digests and cyclopedias used expertly every day by hun- 
dreds of students who have learned so to do by doing and have never been 
taught the formal method of “legal research.” There is no more unhappy 
fallacy current than the idea that no one can be expected to know anything 
unless he has had a formal course of instruction in it and has been duly 
examined in it. 


In the light of the experience of the past and difficulties and problems 
of the present, we need to rethink what we are seeking to do by means of 
bar examinations and how we may do it, and at the outset we must dis- 
tinguish between the function of the law school examination and that of the 
bar examination. The law school examination has a certain function of 
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holding students to their work and of enabling a faculty to determine who 
shall go forward and who shall be awarded a degree. But primarily it is part 
of the educational scheme of the law school. It is an educational exercise, 
designed to round out a year’s work by making the student try his acquired 
technique upon well chosen problems and apply his acquired knowledge as a 
lawyer would. The bar examination, on the other hand, is no more than a 
test. It has no educational purpose. It is designed simply to test the knowl- 
edge of the applicant and his ability to use it. I venture to think that harm 
has been done to professional education by teachers of education who assume 
that ideas drawn from secondary education are applicable to law school and 
bar examinations. It is hard for any process to escape from the channels into 
which it was first put. * * * 


In the law school examination we seek to test the student’s achievement 
in two respects. First, we seek to know what he has acquired in the way 
of information and the accuracy and extent of that information. But informa- 
tion is of many kinds, some of permanent value, some very ephemeral, and 
much, as Mr. Dooley would say “betwuxt and betune.” Discrimination as to 
the information called for is of the first moment. Second, and much more 
important, we seek to know whether and how far the student has acquired 
the lawyer’s technique. Can he analyze a hypothetical state of facts? Can 
he perceive accurately the problems it presents? Does he perceive the 
materials of solution—the rules, principles, conceptions, analogies that should 
be taken into account? Has he learned the received technique of applying 
the materials to the facts so as to reach a lawyerlike solution? To write 
such an opinion is a very different thing from writing an essay on matters 
suggested by the facts. To look for an essay answer to a hypothetical case 
is as unhappy as to exact the precise solution reached by some particular 
court. 

Information and grasp of technique are demanded also by the bar exami- 
nation. The examiners must determine what is the minimum of fundamental 
information of information of enduring worth—what is the standard of 
accuracy, and what the measure of ability to apply fundamental information 
in a lawyerlike manner which they should exact in order to determine 
whether the applicant has been so trained and is so equipped as to be able 
to do his part reasonably well in the role of a beginner in the profession. 
I say fundamental information. Recondite points in late decisions, unless 
they admit of intelligent answer by use of general principles or of the settled 
conceptions or pervading rules of important fields of law, are out of place. 





To frame an examination on these lines is an exacting task. It would 
be much easier to prescribe certain books and examine minutely on the 
content of those books. But from the standpoint of the objectives such an 
examination would not be worthwhile. It would lighten the task to some 
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extent to prescribe a limited number of named subjects and examine thor- 
oughly as to these. But the limits of subjects are not matters of universal 
agreement. The logical and the pedagogically convenient limits are not al- 
ways the same. Nor is it easy to say how much of a particular subject ought 
to be gone into. At any rate the examiner should consider seriously the 
relative importance of subjects. He should seek to put stress chiefly upon 
the subjects which are at the root of the authoritative materials—the subjects 
from which analogies are drawn for other and more detailed subjects and in 
which the everyday starting points for legal reasoning and everyday con- 
ceptions are to be found. 


Next and not less important is time and care in framing each question. 
One of the first things a law teacher learns to his grief is that this cannot 
be left to take care of itself as a matter of his ingenuity and general knowl- 
edge at the last moment. I found long ago that I must begin early in the 
school year to collect the material out of which to select questions in the 
spring. Next he has to learn not to put a question till he has assured him- 
self how long it will take an average well qualified student to answer it. 
A classmate and one time colleague used to tell this story of the first time 
he was called on to conduct an examination. The subject was hydraulics. 
He wrote out a set of questions which seemed to him exceptionally good. In 
his pride he took them to show to a wise old teacher, head of the department. 
The latter looked them over, and said: “Have you tried how long it will 
take to perform the incidental mathematical calculations involved in that fifth 
question?” My classmate had to admit he had not and set to work promptly 
to ascertain. He found that while, as an experienced and skillful mathemati- 
cian, he could see through to the end in a few minutes, the average student 
would need eight hours to go through the several steps in the calculations 
required for the result. As I look over sets of questions put both in law 
school and in bar examinations, I am impressed that enough attention has 
not’ been given to the relation of each question to the time allotted to it. 


Nor should the examiner fail to be sure, when he puts a hypothetical 
case, that no element vital to the conclusion has been omitted. This is even 
more true as to questions of the true-false type. It takes real mastery of a 
subject to put questions of this sort upon it with assurance that there can 
be but one answer upon each of the queries put, and that the one the examiner 
has in mind. I have seen able teachers put in hours at this task only to have 
their colleagues speedily find a flaw. Such questions appeal to the examiner 
because he can depute reading and appraising the answers to his secretary. 
But there is little real saving of time if they are to result in more than a 
gamble. The time and infinite patience called for in framing a set of facts 
which will not prove ambiguous or deceptive at some point deprives them of 
much of their most conspicuous advantage for examinations in law. 
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Finally, the hypothetical question should be held to a reasonable length. 
Occasionally it is well to draw a few red herrings across the trail in the way 
of irrelevant but plausibly material detail. But words and circumstances 
and incidents which take up the time of the student in reading them and yet 
serve no purpose, should be sedulously struck out. As I read current exami- 
nation questions, I am impressed that there is a growing slovenliness in this 
respect. 


Now a few words about the appraising of answers. This is the keystone 
of the arch. Too much care cannot be given to it. Those who are to do this 
should get together and agree upon some system of values and upon the 
mode of applying it and should keep up those conferences until assured they 
are grading alike. When they are assured of this, whether each reads all 
the answers to each question in the papers assigned him before proceeding 
to the next, or reads each paper as a whole, may be left in my experience to 
individual preference. But no mechanics of reading will take the place of 
such conferences. I have found that a series of categories, utterly bad, very 
bad, bad, half way, passable, better than passable, good, very good, excellent, 
outstanding (i. e., among the few which stand out in a teacher’s memory as 
superlative) has enabled me to reach satisfactory results in affixing grades 
according to varying systems and scales in six different law schools in which 
I have taught. Very likely the bar examiner will not need so many. But 
he and his colleagues can work out a certain number on each side of what 
they deem passable and soon find themselves reaching uniform results. 


Some years ago, as I observed bar examinations, it seemed to me that 
the supervision was often criminally lax. Students who have been taking 
written examinations for years know more about how to circumvent the 
system than any but an experienced examiner can credit, and unfortunately 
large numbers are coming for examination in law in these days who are not 
above using their acquired skill in many unethical ways. Nor can proctors 
and monitors be relied on unless they, too, are rigidly supervised. There has 
been improvement in this respect of late; but vigilance cannot be relaxed. 
If oral examinations were possible, they would obviate this need of super- 
vision. * % * 

What, then, shall we say of the prospect for American bar examinations ? 
We must bear in mind that we are examining for admission to a profes- 
sion—to an organized body of men pursuing a common calling as a learned 
art in the spirit of a public service. Hence we must look for learning, 
mastery of the art, and the spirit of public service. Law schools must seek 
to impart and bar examiners to detect these things. When the present fer- 
ment shall have ceased and we get once more substantially standard methods 
and standard curricula, the task will be far easier. We have moved far and 
learned much in the last generation. Because we can’t now make the exact 
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mechanical appraisals of the old days when definitions were right or else 
wrong, when technical terms were known or were not, when maxims and 
formulas could be written down verbatim or not, it does not follow that a 
degree of approximation of such appraisal, a degree of approximation to 
uniformity of grades of substantially like answers cannot be had, if the task 
is taken in hand by examiners of experience with sufficient time at their 
disposal and a steadfast determination to do the job. The bar examiner’s 
calling in a large state or a state of large cities is as important to the public 
as that of judge. It is certainly as important as that of law teacher. Ex- 
aminers must be developed from lawyers of scholarly bent and a call to do 
public service, and they should be enabled to make this work a career. 


Just now a gospel of despair about examinations is fashionable. We 
are told that as a matter of psychology human beings just can’t mark exami- 
nations uniformly and objectively. My answer is solvitur marcando. When 
I look at record sheets and see five or six teachers marking independently 
reach substantially the same result as to the same man in an overwhelming 
number of instances, when I mark examination books and lay them by and 
then have them read to me at another time and dictate grades which prove to 
be just what I had given before, I know that a priori psychology has guessed 
wrong. Those who tell us we can’t do the job of examining aright have not 
tried hard enough to do it. 


As I see it, the main obstacles to suitable bar examinations are being 
overcome. The one that is going to be chiefly operative is vacillation and 
experimentation in the methods of the schools. This is inevitable in a time 
of transition. But we shall not be in such an era forever. 


Take No Chances! 


“It is not enough ...to have a mind which merely questions. A lawyer 
must be trained not merely to ask questions, but to answer them—to solve 
problems—accurately and correctly. Here, again, through questioning in 
seeking for the truth, careful analysis, skilled knowledge of legal principles, 
and ability in applying them, are essential. The service rendered by a lawyer 
should include every step involved in the perfect solution of the client’s 
problem. In the law, as in medicine, one can never afford to make a mistake 
due to carelessness . . . There is no excuse for such unnecessary taking of 
chances. This point is often driven home by the familiar story of the 
lawyer’s telegram, in response to the wire, ‘Your mother in law is dead; shall 
we embalm, cremate or bury? To which he promptly responded, ‘Embalm, 
cremate, bury—take no chances.’ ‘Taking a chance’—carelessness and 
slovenliness, either in preparation or in practice, are among the most danger- 
ous of the pitfalls along the road.”—-John Kirkland Clark. 
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